
Robb Ma&k, Vice PresidentGovernment Relations rmackie@americanbakers.org 

July 6, 2001 

GeneralServicesAdministration 
FAR Secretariat(MVP) 
1800F Street,NW, Room 4035 
Washington,D.C. 20405 

Attn: Ms. Laurie Duarte 

Re: 	 Revision of FederalAccmisitionRegulations- Interim Rule 
48 CFRParts9, 14, 153 1 and 52 (FAR Case1999-OlO)(stay); 
Revision of FederalAcauisition Rezulations-Revocation 
48 CFRParts 9,14,15,31 and 52 (FAR Case2001-014) 

Dear Sir or Madam: 

The American Bakers Association appreciates this opportunity to respond to the two 
rulemaking notices published by the Department of Defense, the General Services 
Administration and the National Aeronautics and SpaceAdministration in the Federal Register 
on April 3, 2001, 66 Fed Reg. 17754, 17758. These initiatives relate to the modification of the 
Federal Acquisition Regulation (“FAR”) by the FAR Council and the Office of Federal 
ProcurementPolicy (“OFPP”) made through a regulation promulgated on December 20, 2000, 
65 Fed. Reg. 80255, dealing with “Contractor Responsibility, Labor Relations Costs, and Costs 
Relating to Legal and Other Processes” 

By way of background, the American Bakers Association (“ABA”) is the trade 
associationthat representsthe nation’s wholesale baking industry. Its membership consists of 
more than 300 wholesale bakery and allied servicesfirms. These firms comprise companies of 
all sizes, ranging from family-owned enterprises to companies affiliated with Fortune 500 
corporations. Together, these companies produce approximately 80 percent of the nation’s 
baked goods. The members of the ABA collectively employ tens of thousands of employees 
nationwide in their production, salesand distribution operations. The ABA, therefore, servesas 
the principal voice of the American wholesale bakery industry. 

ABA-member companiesoperate highly productive organizations with technological and/ 
strategicefficienciesthat areunparalleled As our memberswell recognize, however, it is in such 
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organizations’economic interests,as well as the interests of their employees, customers,vendors 

and the pnblic, that their working environments reflect values of safety, fairness and equality. 

Towards these ends, ABA-member companiestypically devote substantial pro-active efforts to 

ensure legal and regulatory compliance in a host of critical areas. Among these are many 

continuousactivities designedto avoid any intentional or unmtentional violations of federal labor 

and employment laws. While this is the lawful, appropriateand ethical path of action, it also is 

clearly in the economicinterestsof eachemployerto eliminate complianceor legal problems which 

do ariseon occasion,while extendinggreateffortsto minimize andavoid difficulties in the fnture. 


Despitetheir individual efforts andthe clear motivations applicable to all employers in our 
industry, the punitive aspectsof the stayedrules threaten to improperly apply new procurement 
rules without regardto traditional legal standards. ABA and its members believe that such rules 
would have an adverseeffect on their abilities to contract with Federal agencies- a challenging 
processeven with the significant strides madeby the FAR Council. The stayedrules would, of 
course, subject their companies (and the employees whose jobs may be at risk) to otherwise 
unprovoked business challenges due to their potential mischaracterizationunder the proposed 
regulations. 

Overview - ABA and its membersrecognizethe importance of federal agenciesensuring 
that government contractors conduct their business,in a manner which adheresto the highest 
possible standardsof businessethics. However, although tie fNy,‘recognize and support the 
conceptof the U S. Government selectingthe most responsible.contractors,be opposethe recent 
FAR amendmentsand request their repeal. These ‘amendmentsdo not achieve the end they 
supposedlyserve. They arevague,subjective,and imprecise’in application. ‘They subject innocent 
employers to unwarranted loss of contracts. They ,inappropriately rednce competition for 
government contracts (and, thus, unnecessarily cost the government - and taxpayers - more 
money). Last - but by no meansleast-they aresubjectto misuse,manipulation, and abuseby third 
parties,including labor unions,public interestgroups,and businesscompetitors. 

For theseand other reasons,discussedin more detail below, ABA members1 as contractors 
that will be directly affectedby the amendments- strenuouslyobject to the recentrevisions of FAR 
Parts9, 14, 15,3 1 and 52, andrespectfblly requestthat they shouldbe promptly rescinded. 

Len&h of Current Extension of “Stay” 

The FAR Council recently stayedfor compliance with the requirementsof the recent FAR 
amendments,and subsequentlyextendedthe length of the stay. The lack of time contractorswere 
given to ensurecompliancewith these onerousrules - ~JZ+,by instituting necessaryrecordkeeping 
and complianceprograms- was especially problematic given the potential False StatementsAct 
liability (for signing false certifications) and Defective Pricing Jiability (for failing to account 
properly for newly-unallowable costs). More broadly, however, ~9:amount of time would have 
been sufficient to comply with the Rule becauseof its excessive,burdensomerequirements. Since 

t we believethat the rules themselvesare misguided and inappropriate,tinther extended,stays should 
be granteduntil suchtime asthe rules areofficially rescinded. 
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The OFPP and the FAR Council Have Exceeded Their Administrative Authoritv in 
Adopting the FAR Amendments .~ .), 5 

In promulgating the rules at issue, the OFPP and the FAR Council far exceededtheir 
rulemaking authority. In general terms, the amendments alter the delicate balance of our 
employment and labor laws, including the legislated balanceof available,sanctionsand remedies, 
and collective bargaining process. By creating new,gsubstantial,‘land -3 in many respects 
unprecedentedadverseconsequencesfor potential violations of employment and,labor laws, the 
rules would add penalties beyond those already provided.lfor in the underlying statutes. The 
amendmentsalso would conflict directly with the terms of the.underlying’employment and labor 
statutes,andtherefore, are preempted. ‘,T’ I,>i 

Congresshas authorized the disqualification of contractors by the,efederalagencies in 
certain instances. For example, the DoL hasthis authority with respect to violations of certain 
labor laws relating to government contracts, such as the Service Contract Act and the Davis-
Bacon Act. The Environmental Protection Agency has similar authority with respect to certain 
violations of environmental laws. For the remaining labor and environmental laws, and the other 
laws identified by the rule, Congresshas established specific, carefully balanced remedies for 
violations, and has chosen not to include disqualification for government contractors among 
those remedies Congress has not delegated broad powers to federal *agenciesto. disrupt this 
balance by adding additional penalties by regulatory action. Such a debate remains in the 
jurisdiction of the Congressshould it be deemednecessary. 

Nonetheless,the FAR amendmentsradically revisethe already complex matrix of federal 
employment and labor laws. Theselaws have been thoroughly consideredk with hearings, floor 
debates,votes, amendments,reauthorizations, oversight hearings,,and fbrther amendments- by 
Congressfor at least the last 65 years. Yet, the FAR amendments,improperly impose major 
changesin the law, without benefit of the legislative process, and“contraiy to Congressional 
intent. It is not the Executive Branch’s prerogative to amend that which Congress has so 
carefully establishedthrough a Constitutionally mandatedbicameral‘prbcess; 

In fact, some statuteswould appearto specifically bar the penalty imposed by the rules. 
For example,Title VII statesthat: , .‘ 

No government contract, or portion thereof, with any‘employer, shall be denied, 
withheld, terminated, or suspendedby any agency or officer of the United States 
under any Equal Employment Opportunity law or order, if such employer has an 
affhmative action plan which haspreviously been acceptedby the government for 
the same facility within the past twelve months without first according such 
emnlover fbll hearing and adiudication.” 42 U.S C: 0 2000e-17. (Emphasis 
added.) 
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The OFPP’s amendments- which allow a contracting offricer.to deny, withhold; terminate, or 

suspendan employer’s contractwithout a hearing for EEO violations - clearly violate Title VII. 


The FAR Council’s New Rules Are Arbitrary. Highly Subiective and Inapprdpriate 

Unfortunately, the FAR Council’s final changesto the regulations previously proposeddid 
not improve the regulation in any meaningfil way. Rather,’its modifications to the proposedrules 
were largely cosmetic. In fact, in somerespects,they madethe’new rule evenniore objectionablein 
severalways than was the proposal. For example,while the FAR Council removed objectionable 
languagefrom the original proposalthat “alleged violations” Gouldbe the basisfor adversecontract 
determinations,this change was largely meaningless since the revised final rule still permits 
“complaints” issuedby any federal agency,board, or commissionto serveasthe basis for denial of 
federal contracts. As a practical matter, such initial “complaints” - particularly for large 
contractors- can be relatively routine. Moreover, such complaints are “alleged violations.” 
Indeed, such complaints typically are far from a final adjudication on the merits, and give 
contractingofficers discretionto deny federal contractsat a very preliminary and unresolved stage 
of the legal proceedings That type of discretion is subjectto misuseand abuse- intentionally or 
unintentionally - particularly in the handsof officials who may lack the expertiseto make such 
determinations. 

Moreover, the final rule lacks guidance as to the severity, number, intent, or status of a 
contractor’sappealof an agency’s complaint, and the government contracting officer simply may 
deny eligibility based on any violation or complaint without meaningful distinction. Thus, a 
contractor’s eligibility could be based on an untrained government contracting officer’s 
misinterpretationof a technicalprovision of an employment law. Indeed, minor violations - suchas 
recordkeeping,paperwork, and administrative technical errors - could be the basis for denial of 
federalcontracts,which would be unfair, unnecessaryand inappropriate. 

Also troublesomeis languagestatingthat contractingofficers %hould” give greatestweight 
to decisionswithin the past three years. While this was explained to be an attempt to focus 
contractingdecisionson a relatively recenttime period, contracting officers would still be allowed 
to “consider all relevant credible information” without any time limitation. Thus, contracting 
officers havebeengiven substantialdiscretionto look well beyond a contractor’s three-yeartrack 
record. For example, a contractor may have settled a claim for “‘nuisancevalue” four years ago, 
which technically could be construedasa violation, and still be subjectto contractdenial. 

Inexplicable was the removal of languagefrom the initial proposal that violations must be 
“substantial”to trigger denial of contracteligibility. Basedon this changein standard,any violation 
or pending complaint - no matter how trivial or how dated- can serve as the basis for a contract 
denial. By allowing contract denial based on “all relevant credible information,” the FAR 
Council’s fmal languagestill allows denial of contractor eligibility basedon information supplied 

8by unions, anti-businessactivists, disgruntled former employees,businesscompetitors, and other 
third parties. The contractingprocessshouldnever be opento suchoutside manipulation, and these 
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changesswing the door wide opento suchmisuseand abuse For thesereasons,ABA submitsthat 

the changesincorporated into the final rule provided little relief, failed to effectively address 

contractors’concerns,and- in somesignificantways - made’thefinal rule evenworse. 


The Connection Between a Contractor’s Employment and Labor Lawkecord and Its 
Abilitv to Fulfill Contract Requirements Has Not Been Established 

Under the FAR rule, employers with less-than-perfect employment and labor law 
compliancerecords can be denied government contractsbased on an assumptionthat a company 
dealing with employment and labor disputes- regardlessof the merits OYits good faith - will be 
incapable of &hilling its responsibilities under a government contract. Ffowever, employers in 
such situations already meet their contractual obligations - in both the public and the private 
sectors- every day. Contract performance either is not-an issue, or at most is a distraction 
unrelated to the reality that every significant company in the United States confronts 
employment claims from time-to-time. They still typically conduct business and fulfill 
contractual obligations while such complaints are pending or after their adjudication. For the 
overwhelming majority of employers, including ABA members, there is at most a de minimus 
correlation between its employment and labor reputation/record, and their ability to fidfill the 
terms and conditions of a government contract. 

The FAR’s general contracting rules provide, at Part 9.406-2(a)(5), that if a contracting 
officer is to consider a contractor’s alleged legal violations as part of the award process, there 
must be a nexus between the alleged legal violations and the contractor’s current ability to 
perform the contract in question. A company’s failure to remain completely free of employment 
and labor law controversies simply does not correlate to an ‘inability to meet contract 
requirements. Conversely, a company’s ability to remain free ofhi allegations of employment 
and labor law chargesdoes not ensurethat organization’s ability to perform to expectations on a 
governmentcontract. 

Prior to the recent regulations, the FAR rules had alrekdy specified that the federal 
governmentmay only award contractsto companiesthat havea record,of “integrity and business 
ethics.” See FAR Part 9.104-l(d). Existing FAR standards did not preface the award of 
government contracts on the Herculean achievement of a blemish-free employment and labor 
law record, precisely becauseit is not a factor that forecasts,with any degree of accuracy, a 
contractor’s ability to perform a government contract responsibiy. 

As a practical matter, taken to their logical conclusion, the FAR amendments could 
eliminate every significant employer in the country from contracting with the U.S. Government. 
One-third of the civil casebacklog in the federal court system constitutes employment casesof 
various kinds. Each workday in the United States, a substantial number of new employment 
litigation casesare filed. How many employers with significantly sized workforces entirely 
escapethe variety of employment-related claims they face in an ever-increasingly litigious 

/ society? Very few, 
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If virtually every major employer has at least some employment and labor disputes- and 
they do - then virtually every major employer would besubject to possible contract debarment. 
In suchinstances,which entities actually would be debarred? Those companiesfor whom some 
third party with a vested interest - unions, public interest groups, competitors, merger targets, 
plaintiffs’ attorneys, disgruntled former employees- haszagripe or a grudge... or an economic 
incentive. It is clear that a processso subjectto manipulation and abuse should not have been 
implemented. 

. The Regulations Do Not Accurately Predict Contractor Responsibility 

Linking the award of government contracts to the faulty standard embodied in the 
regulations will yield inaccurate determinations of contracting fitness. Government contracts 
will no longer be awarded to the best, most qualified, and most cost-effective bidders. The 
FAR’s existing standardsalready servethe purposeof eliminating irresponsible bidders far more 
effectively than would the new regulations. 

The fact that a large employer inevitably will have a number of employment and labor 
law chargesagainst it does not provide any insight into that company’s capacity to perform a 
government contract. It doesnot even, as a practical matter, tell us if the company is a “good” 
employer. Many of the most forward-thinking and pro-active employers in the country face 
employment-related charges and/or lawsuits of various kinds, regardless of their good faith 
efforts: IS 

Conversely,a less responsible employer - or an igesponsible employer - may avoid any 
negative record in the employment and labor area for ahplethoraof different reasonssuch as: a 
tight job market, unsophisticated employees, confidential settlement of claims, employee 
turnover, and/or a relatively pro-employer local judiciary and jury pool. Moreover, the high 
successrate of employers on Motions to Dismiss and Motions for Summary Judgment on 
employment claims further underscoresthe unreliability of allegations in this area being used as 
a barometer for whether an employer is “good” and “ethical.” Thus, an examination of an 
employer’s employment and labor law chargehistory doesnot accurately or reliably indicate an 
ability to perform government contracts. Reliance on such factors as part of an effort to identify 
the bestbidder substantially compromisesthe contracting process. 

. 	 Contracting Offkers do not have Suffkient Knowledge of the Underlying 
Employment and Labor Laws to Adequately Examine the Charges 

Even if one assumed that employment and labor practices really correlate with 
contracting capabilities - and even if one assumedfurther that mere charges of employment and 
labor law violations are equally effective indicators - most contracting officers simply do not 
possess sufftcient knowledge of our nation’s employment and Iabor laws to meaningfully 
evaluateandinterpret that data. For the most part, contracting officers do not havethe necessary 

/training, experience, knowledge, and/or resourcesto conduct an examination of a government 
contractor’strue employment andlabor law reputation and record. 
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It is precisely for this reason that Congresslegislated that employer compliance with 
employment and labor laws be determined by the relevant enforcing agencies such as the 
Department of Labor (“DoI,“), the Equal Employment Opportunity Commission (“EEOC”), the 
Occupational Safety and Health Administration (“OSHA”), the National Labor Relations Board 
(“NLRB”) and - of most relevance - the Offrce of Federal Contract Compliance Programs 
(“OFCCP”). 

Most contracting offtcers, while clearly knowledgeable in government procurement 
policies and procedures, do not have sufficient specific knowledge of federal employment and 
labor laws to accuratelyinterpret an employer’s record in a conclusive way - particularly with so 
much riding on those determinations. There is no reasonor justification to add employment and 
labor practices-which are already effectively “policed” and, when challenged, adjudicated by a 
wide range of other federal agencies with specific authority and substantial expertise - as an 
additional factor to contracting offrcers’ analysis and decision-makings. It also would potential 
place them at the center of highly contentious employment disputes. Frankly, it would be 
patently unfair to contracting officers to placethis additional unnecessaryburdenupon them. 

The U.S. Government Itself Would be Barred from Contracting if it Was Covered bv the 
FAR Amendments 

The FAR amendmentswere basedon the faulty assumptionthat an employer that violates 
(or is merely chargedwith violating) various laws is incapable and/or unwilling to abide by its 
requirementsunder contractsit entersinto with the government. This assumptionis illogical. If 
it were the casethat employment and labor practiceshad any correlation to contracting abilities, 
right-minded companieswould completely refrain from contracting with the U.S. Government. 

In Fiscal Year 1998, for example, 5,702 unfair labor practice charges, 28,147 
employment discrimination charges, and 2,274 charges of OSHA violations were filed against 
the federal government by its own employees If a correlation does exist between the presence 
of such chargesand an employer’s ability to be trusted in a contracting relationship, then this 
would lead to the conclusion that the U.S. Government itself is not fit to enter into contracts. 
This - clearly - is not the case. OFPP’s new regulations paint alleged violators of other laws -
such as those addressing tax and consumer protection - with similarly broad brushstrokes. 
However, many thousands of companies and individuals in this country have successfully 
challengedthe Internal RevenueService. Being audited doesnot equatewith being fraudulent -
far from it. Similarly, being charged with discrimination does not equate to a company being 
sexist or racist; or being targeted by a union doesnot equateto being anti-employee - again, far 
from it. Clearly, the amendment’s standardhasno correlation with contracting integrity. 

The FAR Amendments Allow Third Parties, with Agendas of their Own, to Influence and 
Skew the Contract Procurement Process 

b 
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The new FAR amendments provide that contracting officers have the discretion to 
considerti employer’spenduzg employment and labor Sawchargesas a factor in determining the 
best bidder. While an employer can do much to prevent actual employment and labor law 
violations, it can do absolutely nothing to prevent groundlessclaims from being brought against 
it. The new rules create an opportunity for any number of individuals and groups to exert 
economic pressureon an employer by threatening to file various employment and labor charges, 
thereby damaging an employer’s ability to obtain government contracts. This further 
compromisesand distorts the contracting offrcer’s analysis, and likely will produce inappropriate 
and unjustified contract awardsand determinations. 

As a practical matter, the FAR amendments are likely to open the door wide to such 
abuses. It is extremely likely that third partieswill misuse the process- or use it selectively - to 
sabotagea government contractor’s bidding opportunities by tiling marginal charges. The new 
regulations will be misused to unfairly target responsible contractors and subcontractors with 
loss of federal contracts by a wide range of third parties with agendasunrelated to the OPPP’s 
mission and priorities. Unions in particular will use the threat of blacklisting in corporate 
campaigns,organizing drives, litigation, settlement negotiations, and collective bargaining. To 
some extent,through “corporate campaigns” and other strategies,they already do. If contracting 
officers are instructed to considerpending chargesof employment and labor law violations, the 
analysis of a contractor’s businesscapacity will be skewed, as third parties will be handed (and 
are likely to utilize) a new weapon with which they may exert powerful economic pressure 
againstemployersover whom they wish to gain advantage. 

The Recent FAR Amendments Deprive Contractors of Due Process Rights 

Federal contracting offtcers already exercise the authority to place government 
contractors on debarment lists, foreclosing the possibility of the contractor obtaining any 
government contracts for a specified period of time. However, the new amendments would 
permit contractorsto be blacklisted without public notice, without a presumption of innocence 
until proven guilty, without a hearing on the merits, and without an opportunity to appeal. Such 
due processviolations are findamentally unfair, contrary to the widely embraced and admired 
tenetsof our legal system,and legally unsustainable. 

The recent FAR amendmentsprovide no mechanism by which a government contractor 
would have the right to defend itself against the allegation that it has a poor employment and 
labor law record. In fact, the rule does not evenprovide that a contractor must be notified when 
its employment and labor law record is being scrutinized -‘but only after a debarment decision 
hasbeen made. Without suchprotections, allegations could be tiled against an employer, and it 
could be barred from contracts, without its knowledge, input, and/or ability to defend itself 
against even the most scurrilous allegations. This would constitute a clear violation of the 
contractor’s dueprocessrights. 

i By virtue of the rules’ assumption that multiple charge indicates poor employment and 
labor policies and practices,they set up a processwhereby the employer that is the subject of the 
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chargesis presumedguilty of the chargesunless proven innocent. Such a presumption violates 

the due process rights of the contractor. Indeed, it violates a basic tenet of American 

jurisprudence. Not only will the contractor be presumed guilty until proven innocent; it is 

unclear, under the amendments,whether a contractor ever will be given an opportunity to prove 

its innocence. 


Also unclear are the questionsof “if” or “how” an employer might appeal a blacklisting 
determination under the rule Given its guilty-until-proven-innocent framework, and the lack of 
any meaningml opportunity for the contractor to defend itself against a blacklisting 
determination at the initial stage,due processconsiderationsrequire that, at the very least, some 
appeal processbe re-introduced. Without them, a contractor might be accusedof having poor 
employment and labor practiceswithout timely or adequatenotice of the accusation, presumed 
guilty of the accusationby the contracting officer and denied the opportunity to defend itself 
against the accusation. As a result blacklisted by the contracting officer as a result; and (5) 
subsequentlydeniedthe opportunity to appealthe determination 

The FAR rules promulgated by the Clinton Administration shortly before leaving office 
deny a government contractor its due processrights at every stage of the contracting officer’s 
deliberations. On this basisalone, the FAR amendmentsshould be rescinded. 

The FAR Amendments Undermine Existiw Emplovment and Labor Laws 

The Federalemployment and labor statuteswere devisedas stand-alonelaws with a well-
crafted and time-tested hierarchy of remedial measures - a “delicate balance” is the phrase 
applied by courts to some of these measures- to effectively and appropriately address legal 
infractions by employers and employees alike. They are issue-specific, they place enforcement 
and adjudicative powers in the most appropriatehands, and - most importantly - they work, and 
work well. The addition of a second layer of penalties and enforcement, imposed by the 
government contract procurement process and potentially affecting billions of contract dollars 
and hundredsof thousandsof jobs, would disrupt the caret31and appropriate balance deliberately 
createdby Congressand fine-tuned by the courts- and by federal employment and labor law 
agencies. 

The FAR amendments allow the imposition of penalties on employers that were not 
authorized at any time by Congressin a very wide range of underlying employment and labor 
statutes. For example, the NLRA provides a comprehensive set of remedial measures for 
employers and employees who engage in unfair labor practices. Both sides are able to seek 
injunctions, certification, decertification, and orders to compel bargaining in good faith. 
Congress gave the NLRB exclusive jurisdiction over the NLRA, the enforcement and 
interpretation of its rules, the adjudication of disputes, and all sanctions on, and remedies for, 
employers and employees. If debarment is an appropriate penalty for noncompliance, then it 
should be up to Congressand the NLXB, and not another agency- with much less expertise and 

fno specific Congressionalauthorizing power -to make and enforce such determinations. 
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Similarly, OSHA - by specific legislative mandate- hasa comprehensiveset of penalties 
and remedial measuresfor infractions of its rules and regulations. OSHA hasbroad authority to 
interpret theserules and regulations, and to impose the appropriate sanctions and penalties for 
noncompliance. Again, if debarment is an appropriate remedy for significant intractions of 
OSHA’s rules and regulations, it is the prerogative of Congress to adopt such penalties. 
Similarly, employment statutessuch asTitle VII, the ADEA, and the ADA all contain a seriesof 
remedies for a party aggrieved by a violation of the particular statute. Under these laws, an 
infraction is remedied by ordering the “guilty” party to compensateaggrieved individuals for 
losses related to the violation. A comprehensive - and dynamic - body of case law and 
administrative regulations specify an employer’s and an employee’s rights, responsibilities and 
remediesunder thesestatutes. 

They constitute a system for the enforcement, adjudication, notice, appeal, and remedy of 
employment issueswhereby all parties’ interests are servedand protected. Clearly, the federal 
contracting officers and agencieshave no suchsystem in place. These rules do not provide such 
safeguards,and these agenciesare not the appropriate entities to determine whether and when 
debarmentis an additional and appropriate remedy for violations of these and other employment 
statutes. 

As noted earlier, the new regulations provide addedincentive for thud parties to file even 
more tactical, marginal, and/or frivolous claims against employers under employment and labor 
statutes. In addition, the amendments serve to discourage employers from resolving such 
disputesquickly, easily, and out of court. Both effects are highly counterproductive to our legal 
systemandto positive employee relations, and are contrary to well-established public policy. 

The new regulations also interfere with an employer’s statutory rights under 5 S(c) of the 
NLRA, which permits an employer to expressa view, argument, or opinion in written, printed, 
graphic, or visual form as long as it doesnot contain a threat of reprisal or force, or a promise of 
benefit. In Chamber of Commerce v. Reich, 74 F. 3d 1332, the D.C. Circuit Court of Appeals 
held that a regulation may not interfere with these rights When a company opposes a union’s 
attemptto organize its work force, asis any company’s right under the NLRA, it must be able to 
speakout againstthe union and againstthe concept of unionization in general. Over the years, a 
vast body of law has developed which draws very thin lines protecting what employers and 
unions may say, or even suggest,in the course of an organizing campaign. As a result, any 
organizing campaignhasthe potential to lead to numerousunfair labor practice (“ULP”) charges 
filed by both the employer and the union. Sometimesthe NLRB determines that the chargesare 
substantiatedand bars the communication by the employer or the union. In many other cases, 
however, the NLRB determines that the communication in question did not constitute a ULP, 
andthus was permissible under the NIXA. 

Under the new FAR amendments,however,the merefiling of suchULP chargeswill 
adverselyaffect an employer’s ability to obtain government contracts. Employers will have to 

r choosebetween refraining from any speechthat might be alleged to be a violation of the NLRA 
- or engaging in conventional and legal conduct in the courseof a union-organizing effort, but 
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risk losing their ability to obtain future government contracts. At a minimum, the new 

amendmentshave a chilling effect on employer free speechin opposing unionization or union 

actionswhen an employer could fear loss of federal contractsbasedsimply on ULP allegations. 


The FAR Amendments Will Produce Results that are not Cost-Effective 

The new FAR amendments are likely to result in significantly increased costs to the 
federal government and to U.S. taxpayers by artificially and inappropriately manipulating who 
can qualify for, or keep, federal contracts, and decreasing the pool of potential bidders. In 
addition, the amendmentsmay threaten the economic future of government contractors, and thus 
result in at least some layoffs and worker dislocations-a particularly undesirable result in this 
economy 

Many excellent contractorsmight find themselvesforeclosed from the opportunity to bid 
for government contracts by virtue a contracting officer’s conclusion that they have an 
inadequate employment and labor law record. Alternatively, companies may choose to not 
participate in the contracting process,wishing to avoid having to justify their employment and 
labor recordsand practices, or to subject themselvesto possible manipulation by outside parties. 
Other companies,who are not government contractors, may choose to “stay on the sidelines.” 
None of these reactions are good for the U S. Government, the taxpayer, the employer 
community, or the American public at large 

If the FAR amendments are not repealed, the U.S. Government will have fewer 
contracting options, and the best contractor - or contractors- may be excluded for irrelevant or 
improper reasons. If there are contracts for which - becauseof the FAR amendments - only 
unionized contractors bid (a likely AFL-CIO goal), the incremental increase in costs to the 
governmentwill be substantialandundeniable. 

CONCLUSION 

ABA membersare committed to conductingtheir businessoperationswhile observing the 
higheststandardsof ethics,integrity, and fairnessin their employment practices. This commitment 
is evident in all aspects of ABA member business practices including, but not limited to, 
employmentand labor practicesand contractcompliance. Our membersare proud of their records 
in this regard.However, we strongly opposethe new FAR amendments. This new rule represents 
monumentally bad public policy, and neither makes employers better employers,nor government 
contractorsbettergovernmentcontractors. 

For the vast majority of employers,there is no nexusbetweentheir employment and labor 
reputation/record,and their ability to serve the government responsibly, effectively, and cost-

Peffectively. Reliance on suchirrelevant criteria will producelessfavorable decisionsand results in 
the contracting process by distracting from - and discounting - more relevant and appropriate 
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criteria. Governmentcontractorswill be deprived of their due processrights - effectively being 

penalizedfor allegations of inappropriateconductratherthan actual inappropriateconduct, andthus 

the U.S. Governmentwill likely base- in significant part - its contracting on selectiveperceptions 

ratherthan legal realities. The new FAR amendments,and their potential impact on employment 

and labor law policies, will undermine, detract from, and contradict the underlying basis, 

Congressionalintent, and agency enforcement and adjudication of our federal employment and 

labor statutes. The unnecessaryand inappropriate elimination of qualified bidders will decrease 

competition and ultimately adverselyaffect the budgeting process- giving federal agencies“‘less 

bang for their buck”. Finally, the enactmentand/or enforcementof the new FAR amendmentswill 

representan inappropriate,excessive,and legally unsustainableexerciseof OFPP’s administrative 

authority. 


ABA appreciatesthis opportunity to submit its views on the amendmentsto FAR Parts 9, 
14, 15, 31, and 52, appreciatesyour consideration of its position, and pledges its on-going 
cooperation and participation in the rulemaking process, as appropriate, to assist in the 
Administration’s decision-makingon this critically important issue. 

Vice President Government Relations 


